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Court of Appeals of the District of Columbia 


No. 4739. 

John J. Higgins & E. V. Bulow, Copartners, Trading as 
Higgins Finance Company, Plaintiffs in Error, 

vs. 

Central Cigar Company, a Corporation. 


1 Municipal Court of the District of Columbia. 

No. 103,457. 

John J. Higgins & E. V. Bulow, Copartners, Trading as 
Higgins Finance Company, Claimants, 

vs. 

Central Cigar Company, a Corporation, Defendant, 

Creditor. 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Municipal Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were tiled and proceedings had, in the above-entitled 
cause, to wit: 

2 Notice of Claim to Marshall. 

To E. C. Snyder, Esq., United States Marshall for the Dis¬ 
trict of Columbia: 

You will please take notice that the claimants above 
named claim title to the following described property now 
in your custody to-wit: 

l-^739a 
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Ford Coupe Automobile Motor Xo. 11,326,815 which said 
property was seized under writ of fieri facias issued in 
the case of Central Cigar Company, a corporation, vs. 
Nathaniel Johnson, being No. 152897 in the Municipal Court 
of the District of Columbia; that said claimants claim title 
to said property by virtue of a certain conditional sale 
agreement dated the 15th day of June, 1927 between 
Steger’s Garage Inc. and Nathaniel Johnson and duly as¬ 
signed to the claimants by said Steger’s Garage Inc. on the 
16th day of June, 1927; that the rights of the claimants are 
superior to those of the above named Defendant, Creditor 
and said claimants therefore demand that said property be 
released unto them to the end that a trial of said right of 
property shall be had as provided by law. 

HIGGINS FINANCE COMPANY, 
Bv E. V. BULOW. 

ED. S. WHITSON, 

Attorney for Claimants, , 

District of Columbia, ss : 

E. V. Bulow being first duly sworn according to law de¬ 
poses and says that the Higgins Finance Company is a part¬ 
nership consisting of himself and John J. Higgins; that he 
has personal knowledge of the facts set forth in the fore¬ 
going notice of claim and that they are true and correct; 
and that he makes this affidavit on behalf of said partner¬ 
ship. 

E. V. BULOW. 

Subscribed and sworn to before me this 5th day of Janu¬ 
ary, A. D. 1928. 

[seal.] 


L. M. SAXTON, 
Notary Public, D, C, 
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3 Form No. 652. 

MarshaVs Notice of Trial of Right of Property. 
District of Columbia, To wit: 

In the Municipal Court of the District of Columbia. 

No. —. 

Higgins Finance Company, a Corporation, Claimant, 

vs. 

Central Cigar Company, a Corporation, Defendant, 

Creditor. 

Whereas the above-named claimant claim- the following 
goods, to wit: One Ford Coupe, Motor #11,326,815, seized 
by me under process issued by said Court in the case of 
Central Cigar Co. vs. Nathaniel Johnson, as claimant, and 
demand- that the right of property in said goods be tried 
according to law: 

You are therefore notified to be and appear, on the 12th 
day of January, 1928, at 10 o’clock A. M., before Judge 

-, Justice of the Municipal Court, at his office. No. 315 

John Marshall Place, in the City of Washington, District 
of Columbia, to try the right of property in said goods. 

Witness my hand this 5th day of January, 1928. 

EDGAR C. SNYDER, 

U. S. Marshal, 
By G. F. VAUGHAN, 

Deputy Marshal. 

[Endorsed:] No. 163-457.-, Claimant, vs.- 

-, Creditor. Trial of right of property. January 6, 

1928. Served copies of the within notice on Alexander 
Wolf. Edgar C. Snyder, U. S. Marshal, by H. C. Dorsey, 

Deputy Marshal.-, 191-. Judgment for —, with 

$— costs.-, J. P. (Seal.) 
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4 Finding. 

January 12, 1928. Min. 28, Pa^e 244. 

Come now tlie parties hereto and thereupon this cause 
being heard and siilmiitted tlie Court finds in favor of the 
defendant. 

Judgment. 

January 23, 1928. Min. 28, Page 270. 

Upon consideration of plaintiff’s motion for a new trial 
it is ordered said motion he and tlie same is hereby over¬ 
ruled. It afipearing under rule of Court that judgment on 
finding in this cause should be entered it is so ordered. 
Wherefore it is considered that plaintitT take nothing by 
this action, defendant go hence without day, be for nothing 
held and recover of plaintiff its costs of defense. 

Assignment of Errors. 

Filed March fi, 1928. 

The claimants assign for review in the Court of Appeals 
errors committed by the Mnnici])al Court of the District of 
Columbia a- follows: 

1. In failing to give effect to undisputed evidence that 
the claimants were at the time of seizure the owners of the 
automobile levied upon by virtue of a conditional bill of sale 
between Steger’s Garage, Inc., as the vendor and Nathaniel 
Johnson as the purchaser, and assigned by. said Steger’s 
Garage, Inc. to the claimants. 

2. In failing to give effect to undisputed testimony that 
the United States ^larshal/ and the defendant, creditor, 
through its attorney, had actual notice of the character of 
the conditional vendee’s possession, and of the terms of 

sale of said automobile, prior to the seizure thereof. 

5 3. In misconstruing the provisions of Sections 546 
and 547 of the Code of Law for the District of Co¬ 
lumbia (29 Stat. Ij. p. 128 and 32 Stat. L. p. 533) by holding 
in effect that a conditional bill of sale must be acknowl¬ 
edged and recorded to be effective against attaching credi¬ 
tors of the vendee. 
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4. In ruling in effect that actual notice is not equal in 
dignity to record or constructive notice. 

5. In allowing the claimant’s property to be sold to 
satisfy the judgment debt of a third person, the conditional 
vendee. 

6. In linding in favor of the defendant, creditor. 

EDMUND S. WHITSON, 

Attorney for Claimants. 

f) Ill the Municipal Court of the District of Columbia. 

Numlier 1()3,457. 

John J. Higgins & E. V. Bulow, Copartners, Trading as 
Higgins Finance Company, Claimants, 

vs. 

Central Cigar Company, a Corporation, Defendant, 

Creditor. 

Bill of Exceptions. 

Be it remembered, that at the trial of this cause, on the 
12th day of January 1928, before Judge Mary O’Toole with¬ 
out a jury, the uncontradicted evidence produced by the 
claimants showed: 

That the Ford Coupe automobile involved in this cause 
was, on June 15th 1927, sold to one Nathaniel Johnson Dy 
Steger’s Garage, Inc. upon a written conditional sale agree¬ 
ment on that date executed by the parties thereto, which 
said instrument was duly proved and tiled in evidence and 
is attached hereto marked Claimant’s Exhibit “A” and by 
reference made a part hereof. That thereafter, on June 
16th 1927 said conditional sale agreement and the automo¬ 
bile therein described was sold, assigned and transferred by 
Steger’s Garage, Inc. to the claimants by the written assign¬ 
ment on the reverse of said conditional sale agreement. 
The conditional sale agreement had never been recorded 
and the acknowledgment on the reverse thereof was not 
admitted in evidence at the trial. Thereafter the said auto¬ 
mobile was seized by the United States Marshall under 
a writ of fieri facias upon a judgment in the case of Central 


6 


J. J. HIGGINS ET AL. VS. CENTRAL CIGAR CO. 


Cigar Company, a corporation vs. Nathaniel Johnson, No. 
152897 in the Municipal Court of the District of Columbia, 
and Avas being advertised for sale by the Marshall at the 
time of this trial. Nathaniel Johnson, being called as a wit¬ 
ness by the claimants, testified that he was present when the 
said automobile was taken from his possession by the Mar- 
shah and that prior to said seizure he advised the Marshall 
and the Attorney for the Central Cigar Company 
7 who was also present, that he was not the owner of 
the automobile, that he had bought it upon a condi¬ 
tional sale agreement and that the car was owned by the 
finance company. The witness Johnson also testified that 
in the presence of the Marshal/ and the Attorney for the 
Central Cigar Company he telephoned to Mr. Bulow of the 
Higgins Finance Company concerning the proposed attach¬ 
ment. Upon cross examination of the witness by the attor¬ 
ney for the defendant creditor, it was shown that no such 
telephone call was in fact made by said witness in the pres¬ 
ence of the marshal/ and the attorney as testified to on 
direct examination. No part of the purchase price provided 
for in said conditional sale agreement had ever been paid 
and the entire amount was and is in default. 

No testimony was offered by the defendant, creditor Cen¬ 
tral Cigar Company who, by its attorney, thereupon moved 
the Court to enter a finding in its favor upon the ground 
that the conditional sale agreement was not recorded and 
was therefore ineffective and invalid as against the de¬ 
fendant, creditor, an attaching creditor of the vendee, under 
Section 546 of the Code of Law for the District of Colum¬ 
bia, and the Court thereupon entered a finding in favor of 
the defendant, creditor to which ruling by the Court the 
claimants, by their attorney, then and there objected and ex¬ 
cepted and gave notice of their intention to apply to the 
Court of Appeals for a Writ of Error. 

And thereupon, because the matters and things hereinbe¬ 
fore recited are not matters of record, in order that the 
same may be made a part of the record herein, counsel for 
claimants now prays the Court to sign this Bill of Excep¬ 
tions in which is accurately set forth said exceptions and the 
substance of all the evidence given at the trial which is ac¬ 
cordingly approved, signed and ordered to be made a part 
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of the record of this cause, now for then, this 7th day of 
March, A. D. 1928. 

MARY O’TOOLE, 

Judge of the Municipal Court 

of the District of Columbia. 

Settled by Consent: 

EDMUND S. WHITSON, 

Attorney for Claimants. 

WILLIAM B. WOLF, 

Attorney for Defendant, Creditor. 

8 Claimant’s Exhibit ‘‘A.’’ 

A. 1/12/28. For P. 

Conditional Sale Agreement. 

This Agreement, made this 15th day of June, 1927, be¬ 
tween (Dealer’s Name) Steger’s Garage, Inc., of (Dealer’s 
Address) 645 Md. Ave. N. E., first party, his or its suc¬ 
cessors, of assigns (hereinafter called ‘‘Seller”) and 
(Print Buyer’s Name) Nathaniel Johnson, of (Buyer’s 
Street Address) 125 W St. N. W., in (Buyer’s Town and 
State) Washington, D. C., second party (hereinafter called 
“Buyer”). 

Witnesseth: That the Seller in consideration of the pay¬ 
ments, agreements and conditions contained herein which 
on the part of the Buyer are to be made, done and per¬ 
formed, has this day delivered and agreed to sell and the 
Buyer has this day agreed to buy from the Seller, but 
upon the conditions hereinafter recited, to the Buyer the ' 
following Passenger or Commercial Car (hereinafter called 
the “Car”): 

If truck, List Selliiipr 

Make. Motor No. Type. tons. H. P. Year. price. price. 

Ford 11,326,815 Ck)upe . $160.00 $160.00 

with extra equipment, for the sum of (Total Cost) One 
Hundred sixty & 00/100 ($160.00). 

The Buyer has this day paid to the Seller (Total pay¬ 
ments made) — ($—), and the Buyer agrees to pay to 
the Seller, on order (Total balance to be paid) One Hun- 
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dred sixty & 00/100 ($160.00), balance in 5 equal install¬ 
ments of $26.00 1 of $30.00 each, the first to become — one 

month after date, balance paid even date of each en¬ 
suing month thereafter until paid to be evidenced by a 
promissory note (not as payment, but as evidence of the 
amounts to become due hereunder) made by the Buyer 
to the order of the Seller, bearing even date hereof, and 
maturinic on the dates of said respective installments. Any 
extensions or assii^nnients of this Ajj:reement or said note 
shall not waive aiiv condition herein contained. 

Title to the car and extra e(pii])ment sliall not ])ass by 
delivery, but shall remain vested in and be the property 
of the Seller until purchase price has been fully paid. 

In witness whereof, the parties hereto have set their 
hands and affixed their seals to this Agreement, the day 

and vear first above written. 

« 

NATHANIEL JOHNSON, [seal.] 

(Buyer Si^ii Here.) 

By-, [seal.] 

(Owner, Offi(*er or Firm Member.) 

Witness: 


Address:-. 

STEOER’S OARAGE, INC., [seal.] 

(Owner, Otluvr or Firm Member.) 

By F. H. STEGER, Pres,, 

(Dealer Sij;n Here.) 

By-, [seal.] 


Witness: 

Address:-. 

Dealer must sign agreements on Reverse side. 

Buyer’s Individual or Partnership Acknowledgment. 
District of Columbia, ss : 

I, (Notary signs name here) George J. Geiger, a Notary 
Public in and for said District, do hereby certify that (Here 
insert name of buyer) Nathaniel Johnson of the firm of (If 
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Partnership, fill in nanic; if not, leave blank) -, party 

to the above written agreement, bearing date on the 15tli 
day of June, 1927, being personally known to me as the 
person who executed said agreement, personally appeared 
before me in said District and acknowledged same to be . 
his voluntary act and deed. 

Given under my hand and official seal this 15th day of 
June, 1927. 

[Seal of George J. Geiger, Notary Public, D. C.] 

GEORGE J. GEIGER. 

Notary sij^iis hoiv. 


Assignment. 

This Form to be Filled Out and Signed by Dealer. 

For value received, the Agreement (on the reverse side) 
and the note herein mentioned (Buyer’s Name Here) be¬ 
tween -, and the undersigned, and the property 

therein described, and all the right, title and interest 
therein of the undersigned are hereby sold, assigned and 
transferred to Higgins Finance Company, fill Woodward 
Bldg., Washington, D. C., its successors or assigns. 

Dated this Ifith day of June, 1927. 

STEGER’S GARAGE, INC., [seal.] 

(Dealer.) 

By F. H. STEGER. 

(Officer, Firm Meml>er or Owner.) 

9 Filed Feb. 16, 1928. Municipal Court, District of 

Columbia. 

United States of America, ss : 

The President of the United States to the Honorable Mary 
O’Toole, Judge of the Municipal Court of the District 
of Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between John J. Higgins and 
E. V. Bulow, Copartners Trading as Higgins Finance Com¬ 
pany, Plaintiff, and Central Cigar Company, a Corpora- 
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tion, defendant, No. 163,457, a manifest error hath hap¬ 
pened, to the great damage of the said Plaintiff, as by its 
complaint ai)i)ears. We being willing that error, if any 
hath been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, do com¬ 
mand you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, 
to the Court of Ap{)eals of the District of Columbia, to¬ 
gether with this writ, so that you have the same in the 
said Court of Appeals, at Washington, within 20 days 
from the settling of the bill of exceptions, or within such 
additional time after the expiration of the 20 days as the 
court below or a judge thereof for sufficient cause shall 
allow; that the record and proceedings aforesaid being in¬ 
spected, the said Court of Appeals may cause further to 
be done therein to correct that error, what of right and 
according to the laws and customs of the United States 
should be done. 


Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 16th day of February, 
in the vear of our Lord one thousand nine hundred and 
twenty-eight. 

[Seal Court of Appeals, District of Columbia.] 


HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia, 
By MONCURE BURKE, 

Assistant Clerk, 


Allowed by 

GEORGE E. MARTIN, 

Chief Justice of the Court of 

Appeals of the District of Columbia. 


[Endorsed:] Filed Feb. 16, 1928. Municipal Court, Dis¬ 
trict of Columbia. 
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10 Order Making Bill of Exceptions a Part of the 

Record. 

March 7, 1928. Min. 28, Page 381. 

The Court having this day signed the Bill of Exceptions 
taken at the trial of this cause, and heretofore submitted, 
hereby orders the same of record nunc pro tunc. 

Designation of Record. 

Filed March 7, 1928. 

The Clerk will please prepare a transcript of the record 
in this cause including therein the following: 

1. Notice to Marshal/. 

2. Marshal/’s notice of Trial of Right of Property. 

3. Finding. 

4. Judgment. 

5. Assignment of Errors. 

6. Memorandum of Submission of Bill of Exceptions. 

7. Bill of Exceptions. 

8. Order Making Bill of Exceptions a Part of the Record. 

9. Together with this Designation. 

EDMUND S. WHITSON, 

Attorney for Claimants. 

Dated March 8th, 1928. 

Copy of the foregoing received March 8th, 1928. 

WILLIAM B. WOLF, 
Attorney for Defendant, Creditor. 

11 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the 
District of Columbia, hereby certify the foregoing pages, 
numbered from 1 to 11, both inclusive, to be a true and 
correct transcript of the record, according to direction of 
counsel herein filed, copy of which is made part of this 
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transcript, in Cause, At Law, No. 163-457, wherein Hig¬ 
gins Finance Company, is plaintiff, and Central Cigar 
Company, a corporation, is defendant, as the same that 
remains upon the files and of record in said Court. 

Ill testimony whereof, 1 hereunto subscribe my name 
and affix the seal of said (Vnirt, at the City of Washington, 
in said District, this 20th day of March, 1928. 

[Seal IMnnicipal Court of the District of Columbia.] 

BLANCHE NEFF, 

Clerk. 

Endorsed on cover: District of Columbia Municipal 
Court. No. 4739. John J. Higgins & E. V. Bulow, co¬ 
partners, trading as Higgins Finance Company, plaintiffs 
in error, vs. Central Cigar Company, a corporation. Court 
of Appeals, District of Columbia. Filed Mar. 20, 1928. 
Henry W. Hodges, Clerk. 
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